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Introduction 

The Consumer Rights Directive Implementation Act comes into force on 13 June 2014 with far-rea-
ching changes for online trading. New wording was added among other things the regulations on the 
right of withdrawal for distance contracts with consumers in §§ 312 g, 355 ff. BGB as well as article 
246 a § 1 EGBGB n.v. (n.v. = new version).

This now also includes contracts for digital content that is not delivered on a physical medium.

1. What is digital content? 

“Digital content“ means „data produced and made available in digital form“ (§ 312f Para. 3 BGB (new 
version) with reference to the legal definition in Article 2 No. 11 of the Consumer Rights Directive)..

The classification as digital content is independent of whether it is accessed by downloading or stre-
aming in real time from a physical medium or otherwise (see also recital 19 of the Consumer Rights 
Directive).

Examples: Computer programs, applications (apps), games, music, videos or legal texts, the sale of 
digital content that are not on physical data carriers, neither as a sales contract nor as a service con-
tract.

Result: You need to sell digital content that is not on a physical data carrier with its own cancellation 
policy!

2.  Start of the withdrawal period 

The withdrawal period begins with the close of a contract according to § 356 Para. 2 Nr. 2 BGB (new 
version)

Please Note:

If digital content is on a physical data carrier, like a CD or DVD, it is considered a regular sales of 
goods. The withdrawal period therefore begins in principle with the delivery of the item, § 356 Para. 2 
no. 1 BGB (new version). Please refer to the white paper, „The Right of Withdrawal when Selling Goods“.

3. Expiry of the right of withdrawal 

If consumers buy digital content on non-physical data carriers at a distance, they are entitled to a right 
of withdrawal from 13/06/2014.

However, the online retailer may void the right of withdrawal before expiry of the 14-day withdrawal 
period.

https://www.haendlerbund.de/test.php/finish/1-hinweisblaetter/139-das-neue-widerrufsrecht-fuer-den-verkauf-von-waren
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§ 356 Para. 5 BGB (new version) regulates this as follows:

“The right of withdrawal expires with a contract about the supply of digital contents not on a physical 
data carrier even if the retailer has begun with the execution of the contract, after the consumer

1. has expressly agreed that the contractor shall commence with the execution of the contract before 
the expiry of the withdrawal period and

2. has confirmed his/her knowledge that he/she loses his right of withdrawal by his/her consent with 
the commencement of the execution of the contract“

If the retailer brings the right of withdrawal to an end, he must forcibly obtain the express consent of 
the consumer to the commencement of the performance of the contract as well as the confirmation of 
knowledge of the loss of the right of withdrawal.

If he/she does not obtain the consent and confirmation of knowledge about the loss of the right of with-
drawal, the right of withdrawal can not be voided before the expiration of the withdrawal period.

The burden of proof is taken by the online retailer for the express consent to the commencement of the 
contract before the expiry of the withdrawal period and also for the express consent to the commen-
cement of the contract before the expiry of the withdrawal period, as well as for the express consent to 
the cancellation of the contract and for the knowledge of the associated loss of the right of withdrawal.

We therefore strongly recommend that you obtain this statement via an opt-in check box which is not 
checked and must be selected by an explicit action by the consumer.

The query should be integrated on the order overview page. Only if the customer has ticked off the 
declaration can the order be successfully placed.

Sample formulation:

  I expressly agree to the execution of the contract before the expiry of the withdrawal period. 
I have taken note that the right of withdrawal expires with the beginning of the execution of the 
contract.

Please Note:  !
The query may not be linked with other texts, such as the acceptance of the GTC or the confirmation of 
knowledge of the cancellation policies.

4. No compensation for lost value 

If the online retailer is unable to void the right of withdrawal as described under 3, the regular right of 
withdrawal shall remain in effect.
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This means that if, for example, the consumer downloads a complete ebook, he can still declare his 
withdrawal within the 14-day period. However, according to § 357 para. 9 BGB no compensation for 
lost value.

Legal consequences:  !
The consumer gets the full services – the retailer must nevertheless pay back a full refund.

Therefore, it is all the more important from an economic point of view to bring the consumer‘s right of 
withdrawal to an end.

5. Confirmation of consent and knowledge of the loss of the right of with-
drawal

A confirmation of the contract (contents of the contract) on a durable data carrier (e.g. by e-mail or 
paper) is to be transmitted to the consumer, § 312f Para.3 BGB (new version).

The confirmation shall be made available within a reasonable period after conclusion of the contract, 
at the latest upon delivery of the digital content.

The confirmation must state that the consumer, prior to performance of the contract, 

a. has expressly agreed that the contractor shall commence with the execution of the contract 
before the expiry of the withdrawal period and

b. has confirmed his/her knowledge that he/she loses his right of withdrawal by his/her consent 
with the commencement of the contract.

6. Cancellation policy & sample cancellation form

We provide you with the two possible cancellation policies for the sale of digital content on non-physi-
cal data carriers. 

Please Note:  !
If the shop also offers services or physical goods besides digital content on non-physical data carriers, 
additional separate cancellation policies are necessary.

a. Cancellation policies without electronically executable withdrawal forms on your online pre-
sence (marked fields must be completed with your details).
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Cancellation Policies

The Right of Withdrawal

You have the right to withdraw the contract within 14 days without specifying a reason. The withdrawal period is fourteen days 
from the close of contract.

In order to exercise your right of withdrawal, you must inform us (fill in your name, address and current telephone number, fax 
number and e-mail address)  of your decision to withdraw from this contract by means of a clear statement (e.g. a letter, fax or 
e-mail sent by post). 

You may use the attached model of the withdrawal form, though it is not required.

To ensure the preservation of the withdrawal period, it is enough to notify us that you are exercising the right of withdrawal before 
the end of the withdrawal period.

Effects of the Withdrawal

If you withdrawal a contract, we will immediately, and within 14 days from the day we are notified of the withdrawal of contract, 
reimburse all the payments we have received from you including the shipping costs (with the exception of additional costs ac-
crued if you decided upon a different kind of shipping than the inexpensive standard shipping offered by us). For this refund we 
will use the same means of payment that you used for the original transaction, unless expressly agreed otherwise with you; in 
no event will you be charged for this refund.

Model Withdrawal Form

(If you want to withdrawal a contract, then please fill in this form and send it to us.)

• To [here is the name, address and possibly the fax number and e-mail address of the company, filled in by the company]:

• I/We, (*), hereby withdrawal my/our closed contract with (*) for the purchase of the following goods/services (*)

• Goods (*)/the provision of the following service (*)

• Ordered on (*)/received on (*)

• Name(s) of consumer(s)

• Address(s) of consumer(s)

• Consumer Signature (only when sent physically)

• Date

(*) delete as appropriate
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b. Cancellation policies with electronically executable withdrawal forms on your online  
presence (marked fields must be completed with your details).

Cancellation Policies

The Right of Withdrawal

You have the right to withdraw the contract within 14 days without specifying a reason. The withdrawal period is fourteen days 
from the close of contract.

In order to exercise your right of withdrawal, you must inform us (fill in your name, address and current telephone number, fax 
number and e-mail address)  of your decision to withdraw from this contract by means of a clear statement (e.g. a letter, fax or 
e-mail sent by post). 

You may use the attached model of the withdrawal form, though it is not required. You may also electronically complete and 
submit the sample withdrawal form, or other clear declaration, on our website [enter Internet address]. If you make use of this 
option, we will immediately send you a confirmation of receipt of such a cancellation.   

To ensure the preservation of the withdrawal period, it is enough to notify us that you are exercising the right of withdrawal be-
fore the end of the withdrawal period.

Effects of the Withdrawal

If you withdrawal a contract, we will immediately, and within 14 days from the day we are notified of the withdrawal of contract, 
reimburse all the payments we have received from you including the shipping costs (with the exception of additional costs ac-
crued if you decided upon a different kind of shipping than the inexpensive standard shipping offered by us). For this refund we 
will use the same means of payment that you used for the original transaction, unless expressly agreed otherwise with you; in 
no event will you be charged for this refund.

Model Withdrawal Form

(If you want to withdrawal a contract, then please fill in this form and send it to us.)

   To [here is the name, address and possibly the fax number and e-mail address of the company,  filled in by the company]:

• I/We, (*), hereby withdrawal my/our closed contract with (*) for the purchase of the following goods/services (*)

• Goods (*)/the provision of the following service (*)

• Ordered on (*)/received on (*)

• Name(s) of consumer(s)

• Address(s) of consumer(s)

• Consumer Signature (only when sent physically)

• Date

(*) delete as appropriate
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7. When do the changes take effect? 

The new law shall enter into force only on 13/6/2014 and shall therefore only apply to contracts which 
are concluded from this time on. A prior use can be dunned.

Within the framework of the legal text service, Händlerbund will provide its members with cancellation 
policies for the sale of services in good time before the new legal situation comes into force.


